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year post-injury earnings for workers who were injured in 2002, along with the comparable
earnings of a “counterfactual” group of workers. These “counterfactual” workers were employed
in the same industry, but not necessarily the same employer, and had both similar earnings to the
injured workers during the pre-injury period and a similar probability of jury.

The ratios included in Table B of the proposed 2009 PDRS were based upon adjusted
data from Table 1, but as noted earlier there is a major problem with one of those adjustments. In
addition, the underlying data in Table 1 presents other problems. For example, all of the claims
in Table 1 represent workers who were injured in a single year, 2002, while the claims included
in Table 1-A of the Wage Loss study involved injuries occurring between 2000 and 2003, .
Because the economic downturn following the tragedy of 9/11/01 most likely had a major impact
on workers injured 1n 2002, the data in Table 1-A — which measures post-injury earnings losses
over a longer period, including both before and after the recession — is likely more representative
of long term earnings loss patterns.

In addition, Table 1 includes some questionable figures that raise serious questions
regarding the integrity of the data. Specifically, Table 1 shows that workers with knee injuries in
2002 experienced a thee year uncompensated wage loss of minus $3,500. This figure is so far
out of line with all other data that its accuracy is questionable. In fact, if the error in the
Division’s calculations is corrected (i.e., the adjustment for the decrease in permanent disability
ratings is eliminated from the calculations) the RAND ratio for knees using the data from Table 1
would be in excess of 6.6. This ratio would be more than triple any other RAND ratio, and
would create a relationship of over “9 to 1" between the highest and lowest ratios. Because of
these problems, the new RAND ratios are based on the earnings loss data from Table 1-A of the
“Wage Loss for Injured Workers with Permanent Disabilities” study.

The calculation of these new RAND ratios is shown in Chart 1, shown on the following
page:
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Chart 1
Computing New Ratio of Ratings Over Losses
(1) @) (3)
(D) /(2)]
3- Year
2005 PDRS | Proportional | Ratio of Ratings
Rating Wage Loss over Losses

Spine 16.65% 16.61% 1.002
Knee 9.90% 13.79% 0.718
Upper Extremity 11.70% 18.08% 0.647
Shoulder 9.90% 16.78% 0.590
Grip 13.45% 12.07% 1.114
Wrist 9.15% 14.78% 0.619
Hand 7.00% 8.94% 0.783
Ankle 8.65% 12.41% 0.697
Elbow 6.70% 13.44% 0.499
Lower Extremity 14.05% 13.91% 1.010
Psychiatric 31.55% 34.26% 0.921
Hearing 12.10% 12.14% 0.997
Hip 16.10% 9.14% 1.761
Other 19.12% 12.57% 1.521
Total 12.61%

B. EQUALIZING THE RATIOS

As noted earlier, the calculation of these ratios is just the first step in the numeric formula
to compute empirically based adjustments. The next step involves selecting one category as the
“baseline” and determining adjustments that will equalize the ratios.

Calculation of the adjustment factors for this letter, as shown in Chart 2 below, used the
“other injury” category as the baseline. The calculations for spine injuries illustrate how the
adjustment factor was developed. The spine ratio in Chart 1 is 1.002 while the baseline ratio for
the “other injury” category is 1.521 To adjust the spine ratio to equal the baseline, an adjustment
factor is calculated by dividing the “other injury” ratio by the spine ratio [1.521 + 1.002 = 1.517]
This relativity is then used to adjust the current FEC adjustment for spine injuries (1.271429),
yielding a revised FEC adjustment of 1.9291. Similar calculations to adjust all injury categories
to the baseline are shown in Chart 2, on the following page.
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Chart 2
Adjusting Ratios to Baseline
(3) (4) (5) (6)
[1.521/(3)] [(4)* (5)]
Ratio of Rating | Balance to Current Revised
Over Losses Baseline FEC FEC
Spine 1.002 1.51727 1.271429 1.9291
Knee 0.718 2.11854 1.142857 2.4212
Upper Extremity 0.647 2.35028 1.271429 2.9882
Shoulder 0.590 2.57789 1.357143 3.4986
Grip 1.114 1.36488 1.228571 1.6768
Wrist 0.619 2.45675 1.228571 3.0183
Hand 0.783 1.94244 1.100000 2.1367
Ankle 0.697 2.18204 1.142857 2.4938
Elbow 0.499 3.05093 1.142857 3.4868
Lower Extremity 1.010 1.50577 1.271429 1.9145
Psychiatric 0.921 1.65157 1.400000 2.3122
Hearing 0.997 1.52595 1.400000 2.1363
Hip 1.761 0.86343 1.271429 1.0978
Other 1.521 1.00000 1.142857 1.1429

C. BALANCING TO AVERAGE RATING ASSIGNED UNDER 1997 PDRS

The final step in calculating empirically based FEC adjustments is to eliminate the
unintended 50% reduction caused by introduction of the 2005 PDRS and any change in the
average rating that was caused by application of the numeric formula. Of course, using
empirically based FEC adjustments will significantly change the ratings assigned to injured
workers. Changes in assigned ratings should be expected and are intended, since the purpose of
this computation is to reorder the FEC adjustments to create equitable ratings.

However, as we have noted multiple times in this letter, while the statutory requirement
to link assigned ratings to diminished future earning capacity clearly requires the use of FEC
adjustments or other factors to achieve equity, there is neither an explicit nor an implicit statutory
directive to change the overall average level of assigned ratings. The empirically based FEC
adjustments presented below comply with the Legislative intent by eliminating the effects of both
the decrease in ratings caused by the adoption of the 2005 PDRS and an increase in ratings
caused by the reordering methodology used in Chart 2. This is accomplished by modifying the
FEC adjustments so that the average permanent disability rating assigned using those balanced
adjustments will be equal to the average rating assigned under the 1997 PDRS.

In summary, the balanced FEC adjustments shown in column (9) of Chart 3 will generate
permanent disability ratings that are based on empirical data that aggregates the average
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percentage of long-term loss of income from each type of injury for similarly situated employees,
while eliminating any change in the overall average rating.

Chart 3
Adjustment to Remove Change in Overall Average Rating
(7) (8) (9) (10) (11)
2005 FEC Balanced 2005 New Ratio
1997 Rating w/ to 1997 Rating w/ Ratings
Rating | Revised FEC | Average Rating Balanced FEC | Over Losses

Spine 28.70% 25.26% 1.819 23.78% 1.43445
Knee 20.15% 20.97% 2.284 19.74% 1.43445
Upper Extremity | 24.25% 27.50% 2.818 25.88% 1.43445
Shoulder 13.50% 25.52% 3.300 24.02% 1.43445
Grip 14.40% 18.36% 1.582 17.28% 1.43445
Wrist 19.65% 22.48% 2.847 21.16% 1.43445
Hand 12.40% 13.60% 2.015 12.80% 1.43445
Ankle 19.90% 18.87% 2.352 17.76% 1.43445
Elbow 13.40% 20.44% 3.289 19.24% 1.43445
Lower Extremity | 26.50% 21.16% 1.806 19.91% 1.43445
Psychiatric 33.40% 52.11% 2.181 49.04% 1.43445
Hearing 11.60% 18.46% 2.015 17.38% 1.43445
Hip 27.05% 13.90% 1.035 13.08% 1.43445
Other 21.09% 19.12% 1.078 17.99% 1.43445
Total [21.44% | 22.73% | 21.44% |

V. CONCLUSION

In summary, the facts are clear:

L Sufficient empirical data is available on which to base on revised rating schedule.
° A 70% cut in already inadequate benefits is devastating disabled workers.
L A true empirically based rating schedule can be adopted without increasing workers’

compensation insurance rates.

California Labor Code §124 mandates that “In administering and enforcing this Division
and Division 4 ... the division shall protect the interests of injured workers who entitled to the
timely provision of compensation.” Furthermore, the state Constitution, Article XIV, §4,
provides that the workers’ compensation system shall provide “adequate” benefits for injured
workers “to the extent of relieving them from the consequences” of workplace injuries, to the
goal of providing “substantial justice in all cases....”

We believe that adoption of the 2009 PDRS as proposed, which would leave permanent
disability benefits more than 60% below already inadequate levels, violates both Labor Code
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§124 and the state Constitution. Consequently, we strongly urge the Division to adopt the
empirically based FEC adjustments set forth in this letter.

We further recommend that the Division adopt a revised formula for combining
disabilities that adds the individual ratings together. Finally, we recommend that any change to
the age adjustment factors be postponed until sufficient data is available to analyze the long-term
earnings losses of workers by age group.

If you have any questions regarding these recommendations, please contact our
Legislative Advocate in Sacramento.

Sincerely,

Sue Borg, President
California Applicants’ Attorneys Association
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