‘NIXON PEABODY,»

ATTOHRMNEYS AT LAW

HIGHLY CONFIDENTIAL AND PRIVILEGED ATTORNEY-CLIENT

COMMUNICATION
TO: ‘ Client
FROM: Daniel R.A Sgvocool
DATE: Avgust 6,2012
RE: gog;tiw;iamﬁty of Proposed Labor Code Section 461 0.6 (Independent Medical
cviews : , C

You bave asked us to provide our thoughts as to the constiturionality of the proposed new
Labor Cade section 4610.6 regarding independent medical review of the medical neoessity of
disputed medical treatment in connection with workers® compensation claims (hereinafier the
“Mandatory IMR Propossl.”)! A copy of the Mandatory IMR Proposal is anached as Tab A
hereto. You have daked us to address anticipated constitutionality questions that might arise
regarding the Mandatory IMR Proposal, as well as identify the main arpuments both in favor of,

and against, the constitutionality of same.

Whill we identify {ssues, they are not necessarily Fatsi to the concept of mandatory IMR

and may passibly be cured by appropriste revisions, particularly in respect to subsequent review
may, however, implicate policy decisions regarding bow

of IMR determinations, These changes
rauch reviéw the stakeholders ere willing to permit, and by whom, that are beyond the scope of
this memorandum. .

Two important caveats about the following analysis: First, we have not been provided
other propoged “new™ provisions bearing on the subject of mandatory IMR, or advised if and
bow the existing Labor Code provisions regarding UR, medical weatment, and regarding

ceconsideration and judicial review, will also be amended.*  Therefore, our analysis is confined
¢ of the statute we have been provided (proposed new Lahor Code

only to the limited excerp
Section 4610.6), und jdentifies the issuesahat arise from that section as written, assuming that

We hive not brun atked to address, and da not sddruss, the propused independent bill review (1BR) pravision

of proposed pww Lobor Code section 4603.4.
7 * We slso have not been provided with proposed revisions to Labor Code ssctions $500 through 5956 {regarding
reconstaeraion and judicial reviaw) which appcur to bo part of this change. Those revisions, bearng on the
#ight and scope of subsequent review, could have a maonial impact on thrs analysis,
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the Mandotory IMR Proposal is 8 logical evolution of the trend toward efficient, evidence-based
wedigine coupled with cost contaimment. ~

There is, however, an “outer limit” ob huw far the Legisiature can go before it violutes
the conatitutiopal mandate to create 3 “complete systom of workers’ sompensation.” The
question, thersfore, is whether the Mandatory IMR Proposal, specifically with regard.to how
medical necessity decisions are made and the scape of review., exceeds that “outer limit,”
particularly with respect to due process, in the nature of an uncoustitutionsl delegation of

authority without dux process.

1t is impontant 10 note that Anticle XIV, Scction 4 specifically addresses the Legislaturs's
authority 10 enact provisions regarding how disputes related to workers' compensation can be
resolved. First, the Legislature must make “full provision for vesting powcer, authority snd
jurisdictiop in an administrative body with all the requisite governmental functions to determine
any dispute or matter arising under such Jegislation.” Second, the Legislature is vested with

plenary powers: :

+..10 provide for the settiement of any disputes arising under such legisiation by
arbitration, or by ap industrial accident commission, by the courts, or by cither,
any, or all of these spencies, sither sepavately or in combination, and may fix and
‘wontrol the method and manoer of wial of any such dispurte, the rules of evidence
and the manner of review of decisions rendercd by the wibunel or tribunals
designated by it; provided, that all decisions of uny such wibunal shall.be subject
to review by ths appellate courts of this State. The Legislature msy combine in
one statute all the provisions for a complets system of workers' compensation, as
hereip defined.

Under the Mandatory IMR Proposal, decigions regerding medical necessity are made by
independent medical reviewers, not by a WCAB judge or panel. We do not yec this, in and of
itself, s a significant issue, primarily because the systom already includes the use of qualified

. medical examiners (“QMEs”) 10 determine medical necessity, albeit subject to review, We sre
pot aware of any requirement that certain issues be heard or adjudiceted only by WCAB judges,
who themsulves are not elected officlals, We slso believe that involving others in the process
who are not technically trial judges, WCAB judgcs, or arbitrators is permissible. See e.g2. Costa
v. WCAB (1998) 65 Cal.App4™ 1177 (“Although urticle XIV, section 4 does not mention uss of

' un ombudsman or mediation, or autharize the establishment of a private dispute resolution

procedure, this does not render either section 3201.5 or the IBEW/NECA plap invalid.”)

The luck of meaningful review by the WCAB of the IMR Jdetermination, nowever, may
vreate due process concerns. Under the Mandatory IMR Proposal, the determination of the
independert medical review organization “shall be deemed' 10 be the determination of the
administrative director (“AD.") Labor Code section 4610.6(g). The “deemed” determination by
the AD, in turn, can only be reviewed by the Board, and only set aside upon proof by “clear and
convineing cvideace™ that the determinarion (1) was vbtained by fraud; (2) was subject (o
maturial conflict af interest, or () was the result of basis of race. national origin, cthnic group
«lentifivation, religion, age, scx, sexual orientation, color or disability. i
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Article IX, Scction 4 requives that “all decisions of any such tribunal ghall be subject to

review by the appellate courts of this State,” and we understand that the existing provisions of

Labor Cade sections 5950 through 5956 regarding review of WCABR dererminations will be
revised to allow for limited judicial review of IMR decisians. However, the Labor Code
provides that factual doterminations of the WCAB are binding and unless that sectiop is revised |

to address the mandatory IMR determinations we do nat envision significant court ceview of
medical necessity determinutions.”

lmporantly, Article IX, Section 4, qualified by.the requirement of judicial review,
authorizes the Lagislature to “fix the marmer of review” of decisions rendered by the “tribunal.”
Thus, one could argue that the Legislature is authorized to limit reviews of incdical ;
detceminations by independent medical reviewers t very narrow grounds. Of concern, however,
i5 that if an independeni medical reviewer makes a factual error, even a glaring error, there
appeurs 1o be no process for that error 1o be reviswed, much less overtamned, There is no right lo
a hearing on that basis. Coupled with the absence of any examinution, and the absence of any
interaction between the injured worker seeking care apd the reviewer (all decisions are made
based an medical records gnd reports nply), we think this {s a significant issue, and may give riso

0 due procass arguments.

We understand and recognize thas the Mandatory IMR Proposal is fashioned upon the
IMR provisions found in group health cary, including Health & Safety Code sections 1374,30-
1374.36, There are fundamensal differences, however, between the group heslth context and the .
Californin workers' compensation system; most significanily, a state constitutiona) mandate for a
“complets system of warkers compensation” that does not exist for group health, Furthermore,
IMR in group health has consensual elsments nut preseat here, along with federal regulation.
“The constitutional mandate alone presents some unique challenges 10 any expodited
detcyminstop of entitlement to benefits under & mandated review process with a limited scope of

There are other differences between the Mandatory IMR, Proposal, as written, and the

. IMR provisions found in group health care, For one, the group bealth IMR process is 2
voluntary one that, by its own terms, Is binding only on the insurance pian. An earollee may also
choose other recourse (e.g., arbitration if provided in the plan), either immediately after a claim
is rejected or after he or she s dissatsfied with the results of the IMR administrative process,

Y Labor Code sectinn 5953 provides thi “lhe findings und conclusjons of the appeals board on questions of fact
sre conalusive and finol and arg pot subject to review. Such guestions of fact shall include uidmate focrs and the
findings wnd conclusions of the sppeals bourd on questons of fact are conclusive und final and are not subject to
seview, Rush quustions of fact shell inaludo uitimase facts and the findings and conciusions of the appeais
hosrd, Ihe oppoals boord uad each party 10 the wetlon or praceeding befors the appeals board ahall have the
right to appesr in the review praceeding. Upon the hoaring, the court shall enter judgmont cuther affirming or
snnuiling the arder, deciston, or awrd, or the court ragy remeand the ciise for farther procesqingy before te

wonals board.” )
This sppesrs to be a significant change in the Jaw. [0 our knowledge, no provigion of the existing Labor Code
tows for the banding determiantionof an eatitiement quasdon with ne roview exeopt based upon a shawing of

108, traud or condict of mterent,
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Admittedly, however, such secondary review would invelve an exseesdingly high stundurd for
overnurning a determinmtion of entitlement by a-plan administator (it must be found to he
“arbitrary and capricious™)’ :
While there is no case to our knowledpe addressing a directly analogous statutary
scheme, there is some authority for the view that statutes limiting the review of factual
determinations to only a showing of fraud, cormuption, or miseonduct of the fact finder are
suspect. For example, in Bayscene Resident Negotiators v. Baysoene Mobilehome Park (1993)
15 Cal. App.4™ 119, the Courtof Appeal struck down on due process grounds a city ordinance
which required binding arbitration of mobile home rent disputes. The court noted that the
ordinance did not provide judicial review of the evidence, bt rather the issues were limited to
“fraud, corruption or other misconduct of the arbitrator.” The Coust of Appeal also noted that of
the nine California stalutes that it reviewed that required compulsory atbitration, six were subject
to judiclal review (e.g.. Business & Professions Code section 6200(c) (arbitration of attorney fee
disputes); Labor Code sections 5270, 5275, 5277 (workers' compensation clsims that may be
submitted fo arbitration)) and two others involved implied consent to atbitration without judicial
review (2.g., Public Contract Code section 10240 {contracts with stale agencies)). The court
found that in only ope situgtion, vninsursd motoriat arbitration, had the Legisinture imposed

compulsory binding arbitration on nonconsenting partics.
In conteast to Bayscene, in Cosla, supra, 65 Cal. App4™ 1177, the court upheld a

l mendatory dispute resolution provision applicable to workers' compensation. In that case, ap

clectrician filed 8 claim for benefits with the WCAB and requested an expedited heariog beoause

he was in “*dire nced of medjcal trestiment, including home care.™ Jd, at 1181, The court
considered the constitutionality of provisions in a colleetive bargaining agreement that required
smployees to exhaus{ contraciual grievance snd arbitration procedures before exerciging their ~
onstititional right of teview by the WCARB. Because the applicable constitutional provision
specifically authorized the usc of arbitration to resolve workers' compensation ¢laims (see
above) ond the arbitration decisions were subject to review by the WCAB and the Courts of
Appeal, the court held that the provisions were Jawful. :

" More recently, in The Hess Collection Winery v. Agricultural Labor Relations Board
(2006) 140 Cal.App.4™ 1584, Hess Collection brought a constiwtional chalienge of Labor Code
sections 1164, of seq., which created a “'binding” mediation scheros for disputes herween
sgricultucal employers and unions. In upholding the stature, and noting the Legisiature's broad
authotity over employment, the Court of Appeal noted thaf the statutory scheme allowed for .
several Jevels of review of a mediator’s decision. First, either panty could petition the
Agricultural Rolations Board for review on a number of grounds, including (1) u provision of the

agreerpent was unrelated to wages, hours, or other conditions of employruent, (2] a provision of
the agreement was based upop clearly erroneous findings of material fact, or (3) a provision of

" we sssupve that sew Labor Code section 4610.5 addresses sredentiale and standards for dotermnitions sicnilar
Yo those i the group health IMR process, such as whether the disputed health eare servies is medically
necassary bused on pesr-roviewed scienufic and medical evidenos regarding the effestivenesy of the dispuited

wervice, sationally resognized professional standards, expers oplnion, and generally accented standordg of
nudreal practice.  These provisions, which we have not been provided, could have a bearing on 112 doe prosess

- auie a8 well,
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the agreement was arbitrary or capricious in light of the mediator's findings of fact. If the Board

I determined thut 8 prima fugie ground for review was shown it could grant review and order the

| mediator to modify the terms of the ngreement and issuc a new roport {from which either.party
could again seek review on cither of the foregoing grounds). The partles also had the right 10

,’ seek Board revicw of the mediator's report on the grounds that (1) the roport was procured by

| corruption, fraud, or other undue means, (2) there was corruption in the mediator, or (3) the

JJ rights of the petitioning party were substantially prejudiced by misconduet of the mediator,

f Finaily, after Board review, and the medistor’s report becomes a fina) order, either panry could

| petition the Court of Appeal or the Supremie Court for a writ of review. Judicial reviow

f - extended no further, howevey, than w determing whether ()) the Board acted without, or is

| excess of, its powers or jurisdiction, (2) the Boxrd did not procced in the manner required by law,
(3) the ordar or decision of the Board was procured by fraud or was an shuse of discretion, (4)

| the order or decision violates » constitutional right of the petitioner, Finding that this multi-level

| review framework is not quasi-judicial, but sather quasi-legislativa fu character, and there was ao

J unlawful delegation of legislative power, the Coutt of Appeal upheld the constitutionality of the

|

|

faw,!

In some respects, the Mandatory IMR Proposal falls between Bayscens, Costar and Hess
Collection. The WCAB judges are, essentially, removed from the factuul procsss, delegating the
- wuthority o make medical dotcrminations to reviewers, with very limited review by the ADor
| the Board, Unlike the multi-level roview considered in Hess Collection, there is no process for
: ‘ rectifying clesrly esroncous findings of material fact at the AD or Board level. As in Costa, the
| provisions of Labor Code sections 5900 through 5956 provide for writ review of WCAB -
| Jeterminations, therefore providing the required right to judicial review. But, Section 5953
| makes the findings and conclusions of the appeals board on questions of fact conclusive,
| thexefore making it difficult to rectify fact exrors on judicial review, Read together with Labor
Code section 4610.6, ope might argue that the xight of review iz therefore extremely limited, as it
/ was in Bayscene, with no avenue for meaningful review and corection of factual errors.
Therefore, we think thete could be an issue with the proposed IMR process, as we understand it,

, A second, but related constitutional atgument that could be made pertains to the right o
equal protection under the Federal and California constitutions, We do not see a colorableequal
protection challenge to the Mandatory TMR Proposal, given the facts as we know them, Indeed,
the non-discrimination provision of proposed Laboer Code section 4610.6 would seem o insulate

the statute from an squal protection claim.

{ ' 4t should be notod that satutory schoms in Hssr Coifection was found Sonstingtionsd by » 2.4 mugority. fa s
strong disseat, Judge Nicholson concluaed thay the law was an unconstiwtions! dolegation o1 power, and
setieved thst the sexutory Framewark did not have sufficient constivnionsl cheeks on the powsr of the “'privare
/ wedmtor” He shso belleved that the faw violsted the equal protection ngits of sgicultural employers. Hoss
‘wiieotion penhoncd for review in the Supreme Court, but the betition was donted. Hegy Callsction Winery v

] 2L Agric. Lubar. Rels. Bd, [2006) 2006 Cal. 1LEXIS 11206,
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the Mandatory JMR Proposal, and specific issues you should anticipate,”

As you have requested, below are spesific arguments in support of the constitutionality of

The fotlowing are the most compelling reasons in favor of the constitutionality of the

Mandatory IMR Proposal as cusrensly written:

+ The Legislature has broud plepary power,

»  Article IX, Section 4 authorizes the Legisiature to cstablish the appropriate

manner of rosolviag disputes, and may “fix the manaer of review” of decisions,
This means that the Legislawsre can decide who makes medical determinstions.

*  Mandatory IMR decisions will be subject 10 judicial review. Both employers aod
employees will retain the right to reconsideration by the WCAB, and judicial
review, | .

* The IMR process is nop-inttusive provision that simply puts medical decisions in

the hands of qualified tredleal peopls, instead of judges, and is merely a :

refinoment op the QME process currently used,

» The Court of Appeal decision in Facundo-Guerrero confirmed that there are no
constitutional entitlemens to a particular benefit or process, such as an 4
entitiement to tho current UR process, ‘ : .

+ MR dﬂermin;ﬁaas are common in other regulated convmus, like the group health

plans, \
, * Proposed Labor Code section 4610. 6 is nondiscriminatory on its fuce, with a
right of review of discriminatory decisions. , ‘

4

Tt

Y
.

It would be advissble jo develop @ giyng factusl cocord in the fogislative hustory regarding why evidence-
ing te this, but«f you want to

haged mandaory (MR s Jusdficd. Wa have been sdvised that othars are aitend ‘
Yreng us Toto the process, we would be appy to assist us neaded, speciienlly in preparodion for any testimony
¥

i suppors of the logislation. While some courts will cotsider aaythng in the legistarive process as appronriste
«giiative history, the Count of Appual hos spoecificaily sddreszod the stundardy for whal can be considersd in -~
Kaufmasn and Brood Commusuties, Inc. v. Porformance Plastering (2003) 133 CslApp.4™ 26, ss follows.
Approprinte logislative history goneeally includes such things us sonlerence Sormiltee md legisistive repons
md snuiyses: legslative counsel's digests, opinions ond summarics; oor sistoments; house journals and final 4
higtories; the [egainive analysis’ ropors. and stulements by sponsors, propuncnts ard opponenes of 8 bifl
commumesiod 1o e loglalatues, Jietas not eppraprisicly considered legislative history inciuds authoring
“sgslaror’s filcs, lottols, press rolenses and staleroents 0ot commuyoicaed to the lepisiuture; documents with an
~x 0w wuthor: fetiers 10 the govamor; wemerands from proponents or uppoanents 1o the aiil’s author, and

~REMCES bY tgrosted partios that are not semmunicated o the lepalature.
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The IMR process replaces the more cumbersome UR process, which ins not been
declared unconstitutional.

» Proposed Labor Code section 4610. 6 does not reduce existing bencfit levels,

«  The IMR process specifically addresses confliots of interest issues,
4

The following are the most compelling reasons againsi the mmmmity of the

Mandamry IMR Proposal as currently Mti’iﬁu .

Generally, allowing reviewers 1o puke medical necessity decisions on the basis of
paper record only, coupled with an absence of s meaningful right of review even
for factual ervors, pmmm!ly confliots with Article IX, Section 4's requirement o .

provide for a “complete system” of workers compensation.

L4

-

« Insufficient review process, even if coupled with reconsideration or writ
procedures of Labor Code scotion 5950 et xaq,

» Factual determinations made by the IMR would be conclusive on the AD, and
reviewable by the WCAB based on fraud or mistake, apd even then must have
clear and convincing evidence. Fact determinations by the WCAB sre binding
apd nonrevicwable under Labor Code section 5953, Therefors, facmi errors by

the IMR. are not reviswable or correctable.

« There is po provision for the injured worker to have any input whatsoever
regarding the medical necedsity determination. No examination.

» No standards for qualifications of reviewers, basis of determination, ets.
» Not reguired to follow accepted standards, published guidelines, erc. i
We hope that this is useful to you. Please advise If you would like to discuss, '
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fhese are the provisions for limited judiclal review of non-judicial declsions. The nonjudicial decisions 1
are in indegendent bill review {IBR ~ proposad Lubar Code Section 3603.6(6)), and the far nore
important ared of independent medical raviaw (IMR ~ proposed Labor Code Section 4610.6). We have -
not yet edited the existing statutes regarding reconsiderstion and judicial review, Those are in Labor

Code sectlons S500-5956. We suggest that iIMA be revised to meet the minimum due process standary ¢

of judiciel review, and then it be capies over Into IBR.

4603.6. (a) When the only dlspute is the amount of payment and the
provider has received a second review that did nov resolve the
disputs, the provider may reguest aa independsnrt bill review within 30
calandar days of service ¢of the seceond review purgvant to Saction
4603.2 or 4622, I{ the provider fails to request an independent bill
review within 30 days, the bill shall be deemed satisfied, and neither
the employsr nor the ewmployee shall be lisble for any further payment.
if cne swployer has contested liability for any issue other cthan the
reasonsble amount payable for secvices, that issue must be resolved
prior to f£iling a request for independent bill review, and the time
limit for requesting independent bill review anhall not begin to runm
until the resolution of that Llssue becomes final, except as providad
for in Section 4622. ‘

{hl A reguest for independent review shall be moade on a form
prascribed by the administracive director, and shall include copies of
the original billing itemization, any supporting documents chat wepe’

" furnished with the original billing, the explanation of review, the
request for second review together with any supporting documentarion
supmizted with that request, and the final sxplanation of the second
reviaw, The administrative diractor may reguize that téquea:s tox
independent bill review be submivted slectronically. A Gopy-of the
request, together with all required documents, Shall be served on the
smployer. Only the, request form snc tne proof of payment of the fee
ruguared by subdivision (¢} shell be filed with the sdministrative
drrecteor. Upon notice of assignment ol the independent bill reviewer.
“nat requesting party shall submit <ne documents listed in this

updivisaon Lo the independent byll reviewer within ten days.
2: Tne provaaer shall pay to Lpe sdministrative dirzector a fes

ragermined by the administrative direcrox to sover the astimared cost



of independent bill zeview snd administration of rhe independent bill
review program. The adminiscrastive director may prescribe difizrent
f{ges depending on the aumber of items in the bill oz orher criteris
determined by regulation adopted by the administrative director. If
any sdditionsl payment is found owing trom the smployer te the medical
provider, the employer shall reimburse the provider for the fee in

addition to the amount found owing.

{d) Upon receipt of a request for independent bill review and the
raquired fee, the administrative director or the admiaistracive
director’s designee shall assign the request to an independent bil)
reviewex within 30 days and notify the medical provider and emplover
of the independent reviswer assigned. ‘

{e} The independent bill reviewer shall review Che maverials
submitted by the parties and make a written determination of any
additional amounts to be paid to the medical provider apd atate thé
reasons for the detexmination. If the independent bill reviewer deems
necessary, the independent bill roviewar mmy,xqqugat.adﬁitiaﬂ&i
documents from the medical provider or employex. The employer shall
hsve no obligation to serve medical reports on the pzovider unless the
reports are requeated by the independent bill reviewer. If additional

" documents are reguested, the parties shall respond with the documents

requested within 30 days and shall copy tbe other party with any
documents submitred to the independent reviewer. If additional

documents are cequested, the independent reviewer shall make a writcen

decerminstion of any sdditional amounts Lo be pald to the medical
rovider and stare the rsasons for the determination within 30 days of

the raceipr of the administrative director’s assignment. The written
Severmination of the indspandent bill zeviewer shall be sent vo the
soministracive direeror and coprad to both the medical provider and

=he employer.
£) 7ha geternmination of the i1ndependent bili reviewsr shell ba

waomed a catermination ang order of the admimistrative direztor. The
iarerminativn 1s final and binding on all parties unless an aggriaved
ssrty 1:les wich the appeals Doard on aoppeal Irom the meaical ball
~wyypw determination of tne aamanistrative direcror within 20 days of

> o



the service of the detexmination. The wedical bil) review
determination of the administrative director shall be affirmed by the
appeals board upless it is proven by tlear and convincing evidence

thar the determination was obtained by fraud.

4610.6. {a) Upop receipt of a case pursuant to Section 4619“§L an
independent medical review organization shall conduct the review in
zesordance Qi@h this article and any regulations ox .orders of the
sdminiscrative director. The organizét&nn*s reviow shall be limited 1o
an examination of the medical necessity of the disputed medicsl
treatment. , -

(b} Upon zeceipt of information and documents related vo a caswe,
the medical reviewsz or revieuers selected to conduct the review by
che independent medical review organization ahall*prumpnly review all
pertinent medical recoras of the employem, provider reports, and any
other informacion supmitted to the organization or requested from any
of the partias To the dispute by nha.:éviaua:a* IE the reviewers
reguest information from any of the parties, a copy of the reguest and
the response shall be provided Lo all of the paxties. The reviewar on
reviewsrs shall also review relevsnt information related to the

criteria set forch in subdivision (o).

{c) Folliowing its review, the raviewer or reviewers shall derermine

whather the disputed health care service was medically necessary based
an the specific medical needs of the employee .and the standards of
medical necessity defined in subdivision (c) of saction 4610.5.

id} The organization shall complebe ity review gnd make ics
detesmination in writing, and in layparsoa's tormy to the maximum
‘axtent practicable, within J0 days of the receipt ©f the reguear for
review and supporting documentation, or within lass time as prescribed
2y owne adminagrrative direcvor. & the disputed medicsl treetment nas
noe pesn provided and the smployee’s provider or the administrative
director carcvifies lo writing that eon imminsst and serious threat to
~nm nesith nf the employee may axist, inciudang, bur not limavad tao,
sgrious pain, che potential Joss of l:ife, Limb, 9% major hodily
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Function, or the immediate and serious deteriorstion of the health of
the employee, the andlyses asnd detecminations of the reviewers shall
e expedited and rendered within three days of the receipt of the
information, Subject to the approval of the administravive director,
the deadlines for analyses and determinations involving both regular
and axpedited reviews may be extended for up to three days in
excraordinaty circumstances of £or good cause,

{2} The medical professionals' analyses ang detazwiaat&nns,shéii
state whethar the disputed health care service is medically necessary.
Each snalysis shall cite the employee's medical condition, the
relevant documents in the record, and the relevant findings associsted
with the provisions of subdivision {c] to support the determinatien.
It more than one medical profeesionsl reviews the cage, the
recommpendation of the majority shall prevall. 1f the medical
professionals reviewiny the case are evenly 3pliv as to whether the
disputed health care gservice should be provided, the decision shell be

in favor of providing the sesvice,
{f) The independent medical review organization shall provide the

adminiztrative direccor, the employer, the employee, and the
employee's provider with the analyses and det;rminations of the
medical professionals reviewing the case, and a description of the
gqualifications of the medical groteksiona&a.*wha independent medical
veview organizarion shall kesp the names of the reviewers confidential
in all communications wich e€ntivies or individuals outside the
independent aedical review organization. If more than one medical
professional reviewed the case and the result was diffaring
determinations, the independent medical review organization shall
provide each of the aeparate reviewer’'s analysss and determinations,
‘g} The dgecermination of the independent medical review
~rgsnizetion shall be deeméd to be the determination of the
sgdministretave directer and shall be binding on all parties. o
ih) A seterminavion of the administrative «director pursusnt to Lhis

1BCLion may pe reviewsd anly by 8 an appeal to the workers’
SEmpensdtion appesls board from the medigel roview determinscion of

“ne adminiscrative directer, filed with the sppeals ooard anag segveo

3

BN

1
*

3

ARt 4

"



AN i

an all interested parties within 30 Jdays of the dete of mailing of the
determination to tha aggrieved employez ox the aggrieved employer.

The determination of the administroative dirsctor shall be set gside
only upon prouf by clear and convianging evidence that the
determinsnion was obtained by fraud, was subject to maCerial conflict
of intersst, or was a result Qt bias on the basisz of race, national)
origin, ethnic group identification, religion, age, sex, sexual
orientation, coior,'ar dizability. If the derermination of the
admini strative director ié reversed the dispute shall be remanded to
the administracive director to submit the dispute te independent

medical review by a different independent review organization. In no

(gvan: ghall the appssls board make a detesrnination of madical

negessity contrary to the determination of the independent medical
review organization. '

{i} Upon recajiving the determination of the administrative direcror
that a disputed heslth care sezvice is medically necessary, the
employer shall promptly implement the decision as provided by this
pacagraph unless the employer has also disputéd iiabiliry for any
reasop besides medical necessity. In the case of reimbursement for
services already zendered, the smployer shall reimburss the provider
or employee, whichever applies, within twenty days. In the case of
services not yet rendered, the employer shall authorize the services
within five working days of receipt aof the written determination from
the independent medical reviaw crganization, or soonex if appropriate
£or the nature of the enployee’s medical coodition, and shall inform

the employee and provider of the authorization.
134 The costs of independent medical review and the administration

=€ the independent medical review system shall be borne by =mployers
zhrough o fee system establlshed by the administrastive direccor.
Aiver considering any relgvang information on prab:&m costs, sthe

1ministrative director shall esvablish 2 reasonable, puwr-cage
medical review

indepandent
rype of medical
The

seimpursement schedula To pay the costs of ipdependent

sraanizacion reviews and the cost of adminlstaring the
amaical review system, which may vary depending on the
sneipion under ceview and on other relévent factors,
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sdminiscrative director may require insurers and self-insured
amnlayers'ar their adjusting agents to deposSit an amount not to excead
the administrative director’s nstimate of the par-case fsas
dnticipated three months in advance.

ik} The administrative director is authorized to publish the
regults of independent medical review determinations 2frer zemoving

individually identifiable lnformation.



