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C E R T I F I E D F O R PU B L I C A T I O N
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION THREE

WANDA OGILVIE,
A126344

Petitioner,
v.

(WCAB Case Nos. ADJ1177048,
SFO0487779)

:25.(56¶&203(16$7,21
APPEALS BOARD et al.,
Respondents.
CITY AND COUNTY OF
SAN FRANCISCO,

A126427

Petitioner,

(WCAB Case Nos. ADJ1177048,
SFO0487779)

v.
:25.(56¶&203(16$7,21
APPEALS BOARD et al.,
Respondents.

Labor Code section 4660, subdivision (c)1 provides that the California Permanent
'LVDELOLW\5DWLQJ6FKHGXOH UDWLQJVFKHGXOH LV³SULPDIDFLHHYLGHQFH´RIWKHSHUFHQWDJH
RISHUPDQHQWGLVDELOLW\WREHDWWULEXWHGWRDQHPSOR\HH¶VZRUN-related injury in a
ZRUNHUV¶FRPSHQVDWLRQFDVH7KHFRUHLVsue presented here is: What showing is required
E\DQHPSOR\HHZKRFRQWHVWVDVFKHGXOHGUDWLQJRQWKHEDVLVWKDWWKHHPSOR\HH¶V
diminished future earning capacity is different than the earning capacity used to arrive at
the scheduled rating? Because we cannot conclude on this record whether Ogilvie
effectively rebutted application of the rating schedule, we reverse the decision of the
1

All further statutory references are to the Labor Code unless otherwise noted.
1

:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%RDUG :&$% DQQXOWKHDZDUGRIEHQHILWVWR2JLOYLH
and remand for further proceedings consistent with our opinion.
F A C T U A L A N D PR O C E D U R A L B A C K G R O U N D

Injury
Ogilvie worked for the City and County of San Francisco (CCSF) as a Muni bus
driver for 17 years. On April 1, 2004, the bus Ogilvie was driving broke down and
needed to be towed back to the repair yard. Ogilvie rode inside the bus while it was
being towed. As a result of being jostled about during the ride, Ogilvie hurt her back and
right knee. After the condition of her knee continued to deteriorate, Ogilvie underwent
knee replacement surgery in May 2006. A spine surgeon had also recommended that
Ogilvie undergo spinal fusion surgery, but Ogilvie declined. She never returned to work.
6KHILOHGIRUZRUNHUV¶FRPSHQVDWLRQEHQHILWV
Roughly three years after her injury, Ogilvie applied for a disability retirement. In
reviewing her application, the retirement office told Ogilvie that taking a service
retirement, rather than disability retirement, would be a better financial decision. So she
took it. Around this time, two qualified medical examiners, one selected by Ogilvie and
one selected by the CCSF, evaluated Ogilvie to determine her permanent disability rating.
$VDFRPSURPLVHEHWZHHQWKHWZRPHGLFDOH[DPLQHUV¶HYDOXDWLRQVWKHSDUWLHVVWLSXODWHG
EHIRUHWKHZRUNHUV¶FRPSHQVDWLRQMXGJH :&- WKDWIRU2JLOYLH¶VLQMXU\WKHUDWLQJ
schedule under section 4660, as amended by Senate Bill No. 899 (2003-2004 Reg. Sess.),
yields a permanent disability rating of 28 percent, as adjusted due to her diminished
future earning capacity, age, occupation, and apportionment for nonindustrial and
preexisting disability.

Proceedings Before the WCJ
In a trial before the WCJ, Ogilvie sought to rebut the 28 percent scheduled rating.
(DFKSDUW\VXEPLWWHGDQHVWLPDWHRI2JLOYLH¶VGLPLQLVKHGIXWXUHHDrning capacity from a
YRFDWLRQDOUHKDELOLWDWLRQH[SHUWZKRHVVHQWLDOO\FRPSDUHG2JLOYLH¶VHDUQLQJVEHIRUHKHU
injury with what she could be expected to earn after it. Each expert considered his
evaluation to be superior to the scheduled rating because he considered such things as
2

2JLOYLH¶VHGXFDWLRQVNLOOVPRWLYDWLRQORFDOMREPDUNHWFRQGLWLRQVZRUNKLVWRU\DQG
YRFDWLRQDOWHVWLQJLQDUULYLQJDW2JLOYLH¶VORVVRIHDUQLQJFDSDFLW\2JLOYLHFRQWHQGHG
that the opinions of both experts effectively rebutted the application of the scheduled
rating and supported her claim to a permanent disability rating greater than 28 percent.
The WCJ agreed based on the fact that the permanent disability indemnity associated
with the 28 percent rating was less than OgilviH¶VDFWXDOGLPLQLVKHGIXWXUHHDUQLQJ
capacity calculated by either vocational expert.2 Since a scheduled award of benefits
would not sufficiently compensate Ogilvie for her diminished future earning capacity, the
WCJ set about devising an alternative way WRFDOFXODWH2JLOYLH¶VDZDUG7KH:&-
employed three different methodologies.3 After considering these methodologies, the
WCJ settled upon a final permanent disability rating of 40 percent after taking into
DFFRXQW2JLOYLH¶VSULRUDQGQRQZRUN-related injuries. The CCSF filed a petition for
reconsideration.

Proceedings Before the WC A B
On February 3, 2009, the WCAB issued its en banc decision holding that Ogilvie
could rebut the diminished future earning capacity adjustment table that is part of the
rating schedule referenced in section 4660. The WCAB reasoned that because the rating
2

The vocational experts estimated that Ogilvie had between a 51 and 53 percent
loss of earning capacity.
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The three methodologies considered by the WCJ provide background, but differ
from the formula applied by the WCAB and challenged in the petitions for review.
Under the first method employed by the WCJ, the rating substantiated in the expert
vocational repoUWVZDVUHGXFHGE\WKHSHUFHQWRI2JLOYLH¶VGLVDELOLW\WKHSDUWLHVDJUHHG
should be apportioned to prior injuries. This method resulted in a permanent disability
UDWLQJRIWRSHUFHQW8QGHUWKHVHFRQGPHWKRGWKH:&-FDOFXODWHG2JLOYLH¶VWRWDO
loss of future earnings based upon the expert testimony, and then reduced it by a third
based upon the usual benefit payable for lost wages under section 4658. The resulting
wage loss was then compared to the tables to arrive at a corresponding percentage of
permanent disability (71.5 percent). This percentage of disability was then reduced due
to the prior injuries. The final method considered by the WCJ modified the impairment
DWWULEXWHGWR2JLOYLH¶VSULRUNQHHLQMXU\DQGHQKDQFHGKHUILQDOUDWLQJDIWHU taking into
account the prior injury and her loss of future earnings as estimated by the expert
testimony. The result was a 42 percent permanent disability rating.
3

VFKHGXOHLVSULPDIDFLHHYLGHQFHRIDQLQMXUHGHPSOR\HH¶VGLVDELOLW\WKHGLPLQLVKHG
future earning capacity adjustment table must be rebuttable. But the WCAB also
observed that the diminished future earning capacity adjustment must be rebutted in a
manner that comports with section 4660. None of the methodologies used by the WCJ
ZHUHFRQVLVWHQWZLWKVHFWLRQEHFDXVHQRQHXVHG³DQXPHULFIRUPXODEDVHGRQ
empirical data DQGILQGLQJV´DVVHFWLRQUHTXLUHV4 Instead, the WCAB created a new
methodology that it considered consistent with section 4660, and was intended to
replicate the empirically based method used in the RAND study that established the
diminished future earning capacity adjustment in the rating schedule.5
A dissenting member of the WCAB concluded that the proper way for an injured
employee to rebut the rating schedule would be to rely upon the percentage of lost future
earning capacity determined by expert witnesses. The dissent supported its position by
saying this approach is in line with the common practice of courts to use such experts to
GHWHUPLQHHDUQLQJFDSDFLW\LQFLYLOFDVHV7KHPDMRULW\UHMHFWHGWKHGLVVHQW¶V
methodology as subjective, nonHPSLULFDODQG³EHDU>LQJ@DEVROXWHO\QRUHODWLRQVKLSWRWKH
VWDWXWRU\VFKHPH´RXWOLQHGLQVHFWLRQVXEGLYLVLRQ E  6

4

6HFWLRQVXEGLYLVLRQ E  VWDWHVLQIXOOWKDW³DQHPSOR\HH¶VGLPLQLVKHG
future earning capacity shall be a numeric formula based on empirical data and findings
that aggregate the average percentage of long-term loss of income resulting from each
type of injury for similarly situated employees. The administrative director shall
formulate the adjusted rating schedule based on empirical data and findings from the
(YDOXDWLRQRI&DOLIRUQLD¶V3HUPDQHQW'LVDELOLW\5DWLQJ6FKHGXOH,QWHULP5HSRUW
(December 2003), prepared by the RAND Institute for Civil Justice, and upon data from
additiRQDOHPSLULFDOVWXGLHV´
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7KH:&$%¶VPHWKRGRORJ\LQYROYHVXVLQJWKHLQMXUHGHPSOR\HH¶VDFWXDOSRVWinjury wage data, the wage data for similarly situated non-injured employees over the
same period, and the application of some mathematical calculations to yield ratios that
can be compared to the diminished future earning capacity ratios in the rating schedule.
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The majority noted that the use of vocational experts may be required under its
methodology, but that such use would be limited to exceptional cases where information
from the California Employment Development Department or other such empirical data
is not available.
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On rehearing, the WCAB clarified and affirmed its February 3, 2009 decision. In
early October 2009, both Ogilvie and the CCSF filed the petitions for writ of review that
DUHQRZEHIRUHWKLVFRXUW:KLOHQHLWKHUSDUW\LVKDSS\ZLWKWKH:&$%¶VGHFLVLRQHDFK
party is unhappy for slightly different reasons. Although Ogilvie agrees that one means
to rebut the rating schedule may be to challenge the diminished future earning capacity
adjustment table, she asserts that another is to challenge the final overall permanent
disability rating, which, she asserts, is most accurately done using vocational experts.
The CCSF asserts that the WCAB exceeded its authority when it allowed Ogilvie to
challenge the diminished future earning capacity adjustment table at all. Since the
diminished future earning capacity is defined by statute, the CCSF contends that only the
final permanent disability rating may be rebutted by an employee, not one of its
component parts like the diminished future earning capacity adjustment.
D ISC USSI O N
³7KHWRXFKVWRQHRIWKHZRUNHUV¶FRPSHQVDWLRQV\VWHPLVLQGXVWULDOLQMXU\ZKLFK
results in occupational disability or GHDWK´ Livitsanos v. Superior Court (1992) 2
&DOWK &DOLIRUQLDILUVWDGRSWHGLWVV\VWHPRIZRUNHUV¶FRPSHQVDWLRQEHQHILWV
LQ /DUVRQ¶V:RUNHUV¶&RPSHQVDWLRQ/DZ   80.05[3], p. 80-19.) In
1913, the system was modified to tDNHLQWRDFFRXQWDZRUNHU¶VDJHDQGRFFXSDWLRQZKHQ
FDOFXODWLQJSHUPDQHQWGLVDELOLW\EHQHILWV /DUVRQ¶V:RUNHUV¶&RPSHQVDWLRQ/DZ

supra, § 80.05[5], p. 80-22.) To this day, age and occupation remain factors in the
permanent disability benefit formula. (§ 4660, subd. (a).) Employers are responsible to
workers who sustain permanent disabling injuries that arise out of and in the course of
their employment. (§ 3600.)
A permanent disability is the irreversible residual of a work-related injury that
causes impairment in earning capacity, impairment in the normal use of a member or a
handicap in the open labor market. (%URGLHY:RUNHUV¶&RPS$SSHDOV%G (2007) 40
Cal.4th 1313, 1320.) Payments for permanent disability are designed to compensate an
injured employee both for physical loss and reduction in earning capacity. ( Ibid.) But
ZRUNHUV¶FRPSHQVDWLRQEHQHILWVDUHQRWGDPDJHVDZDUGHGGXHWRLQMXU\DQGDUHQRW
5

designed to restore to the worker all he has lost. ()ORUHVY:RUNPHQ¶V&RPS$SSHDOV

Bd. (1973) 36 Cal.App.3d 388, 394, fn. 1.) Benefits are designed to rehabilitate, not
indemnify. ( Ibid ³>7@KHZRUNHUV¶FRPSHQVDWLRQV\VWHPLVGHVLJQHGWRFRPSHQVDWHonly
IRUVXFKGLVDELOLW\RUQHHGIRUWUHDWPHQWDVLVRFFXSDWLRQDOO\UHODWHG´ Livitsanos v.

Superior Court, supra, 2 Cal.4th at p. 753.)
³3HUPDQHQWGLVDELOLW\SD\PHQWVDUHFDOFXODWHGE\ILUVWH[SUHVVLQJWKHGHJUHHRI
permanent disability as a percentage and then converting that percentage into an award
EDVHGRQDWDEOH´ Brodie v. Wor NHUV¶&RPS$SSHDOV%GVXSUD, 40 Cal.4th at p. 1320.)
6LQFHSHUPDQHQWGLVDELOLW\DZDUGVKDYHEHHQDVVHVVHGXVLQJDVFKHGXOHWKDW³was
DOZD\VH[SUHVVO\LQWHQGHGWRPDQLIHVWµSULPDIDFLHHYLGHQFHRIWKHSHUFHQWDJHRI
permanent disability to be attriEXWHGWRHDFKLQMXU\FRYHUHGE\WKHVFKHGXOH¶ § 4660
subd. (c).)´ 0LOSLWDV8QLILHG6FKRRO'LVWY:RUNHUV¶&RPS$SSHDOV%G(2010) 187
Cal.App.4th 808, 818.)
For many years, determining the degree of permanent disability sustained due to
an injury involved consideration of the opinions of vocational rehabilitation specialists
FRQFHUQLQJWKHHPSOR\HH¶VDELOLW\WRFRPSHWHLQDQRSHQODERUPDUNHW *LOOY:RUNHUV¶

Comp. Appeals Bd  &DO$SSG 7KHHPSOR\HH¶VDELOLW\WRFRPSHWHZDV
DQH[SOLFLWFRQVLGHUDWLRQH[SUHVVHGLQVHFWLRQVXEGLYLVLRQ D ZKLFKSURYLGHG³,Q
determining the percentages of permanent disability, account shall be taken of the nature
of the physical injury or disfigurement, the occupation of the injured employee, and his
age at the time of such injury, consideration being given to the diminished ability of such
LQMXUHGHPSOR\HHWRFRPSHWHLQDQRSHQODERUPDUNHW´ 6WDWVFKHII-XO\
16, 1993.)
In 2004, the Legislature enacted omnibus changes WR&DOLIRUQLD¶VZRUNHUV¶
FRPSHQVDWLRQV\VWHPDV³DQXUJHQF\PHDVXUHGHVLJQHGWRDOOHYLDWHDSHUFHLYHGFULVLVLQ
VN\URFNHWLQJZRUNHUV¶FRPSHQVDWLRQFRVWV´ %URGLHY:RUNHUV¶&RPS$SSHDOV%G

supra, 40 Cal.4th at pp. 1323, 1329; Sen. Bill No. 899 (2003-2004 Reg. Sess.).) Among
them were changes to section 4660, subdivision (a), to require that a permanent disability
DZDUGJLYHFRQVLGHUDWLRQWRDQLQMXUHGHPSOR\HH¶V³GLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\´
6

UDWKHUWKDQWKH³DELOLW\RIVXFKLQMXUHGHPSOR\HHWRFRPSHWHLQDQRSHQODERUPDUNHW´
(Compare § 4660, Stats. 2004, ch. 34, eff. April 19, 2004, with § 4660, Stats. 1993, ch.
121, eff. July 16, 1993.)
In addition, section 4660 now requires the administrative director of the Division
RI:RUNHUV¶&RPSHQVation to amend the schedule for determination of the percentage of
permanent disabilities every five years. (§ 4660, subd. (c).) The nature of the physical
injury or impairment to be rated in the schedule is to be based upon the American
Medical AssociatLRQ¶V*XLGHVWRWKH(YDOXDWLRQRI3HUPDQHQW,PSDLUPHQWDQG³DQ
HPSOR\HH¶VGLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\VKDOOEHDQXPHULFIRUPXODEDVHGXSRQ
HPSLULFDOGDWDDQGILQGLQJVSUHSDUHGE\WKH5$1',QVWLWXWHIRU&LYLO-XVWLFH´
(§ 4660, subds. (b)(1)

   7KHVFKHGXOHLVWR³SURPRWHFRQVLVWHQF\XQLIRUPLW\DQG

REMHFWLYLW\´  VXEG G DQGWKHVFKHGXOHGUDWLQJFRQWLQXHVWREH³SULPDIDFLH
evidence of the percentage of permanent disability to be attributed to each injury covered
by the schHGXOH´  4660, subd. (c).)
The question posed here is whether, in light of the amendments to section 4660
enacted in Senate Bill No. 899, it is permissible to depart from a scheduled rating on the
basis of vocational expert opinion that an employee has a greater loss of future earning
capacity than reflected in a scheduled rating. In order to answer this question, we must
FRQVLGHUWKHHIIHFWRIDPHQGPHQWVWRWKHZRUNHUV¶FRPSHQVDWLRQODZFRQWDLQHGLQ6HQDWH
Bill No. 899 and the relevant case law that preceded its enactment.
,QFRQVLGHULQJWKLVLVVXH³RXUJRDOLVWRGLYLQHDQGJLYHHIIHFWWRWKH/HJLVODWXUH¶V
LQWHQW´ %URGLHY:RUNHUV¶&RPS$SSHDOV%GVXSUD&DOWKDWS ³>:@H
turn to the words in the statute and give effect to the statute according to the usual,
RUGLQDU\LPSRUWRIWKHODQJXDJHXVHGLQIUDPLQJLW´ .OHHY:RUNHUV¶&RPS$SSHDOV

Bd. (1989) 211 Cal.App.3d 1519, 1523.) If the words of a statute are clear and
unambiguous, then our inquiry goes no further than their plain meaning. ( Lungren v.

Deukmejian (1988) 45 Cal.3d 727, 735.) If possible, we give effect to every word and
phrase in order to discern legislative purpose, and we consider the statute in the context
of its statutory framework. ('X%RLVY:RUNHUV¶&RPS Appeals Bd. (1993) 5 Cal.4th
7

382, 387-388.) Although our review is de novo, we will give great deference to the
:&$%¶VLQWHUSUHWDWLRQRIWKHODZXQOHVVLWLVFOHDUO\PLVWDNHQ Genlyte Group, LLC v.
:RUNHUV¶&RPS$SSHDOV%G (2008) 158 Cal.App.4th 705, 714.)
Senate Bill No. 899 amended section 4660 in two ways that affect the issue
SUHVHQWHGLQWKLVSURFHHGLQJ7KHVWDWXWHQRZSURYLGHVWKDW³DQHPSOR\HH¶VGLPLQLVKHG
future earning capacity shall be a numeric formula based upon empirical data and
findings . . SUHSDUHGE\WKH5$1',QVWLWXWHIRU&LYLO-XVWLFH´  4660, subd. (b)(2).)
And a permanent disability award must now reflect consideration of an injured
HPSOR\HH¶V³GLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\´UDWKHUWKDQWKH³DELOLW\RIVXFKLQMXUHG
emSOR\HHWRFRPSHWHLQDQRSHQODERUPDUNHW´ )RUPHU 4660, subd. (a).) This latter
change is readily addressed.
$QLQMXUHGHPSOR\HH¶VLPSDLUHGIXWXUHHDUQLQJFDSDFLW\KDVEHHQDFRQVLGHUDWLRQ
in awarding permanent disability long before the phrase was substituted into section
4660, subdivision (a) by Senate Bill No. 899. At the time Senate Bill No. 899 was
HQDFWHGWKHHVWDEOLVKHGSXUSRVHRISHUPDQHQWGLVDELOLW\ZDV³WRLQGHPQLI\IRULPSDLUHG
future earning capacity or decreased ability to compete in DQRSHQODERUPDUNHW´
(Livitsanos v. Superior Court, supra, 2 Cal.4th at p. 753.) Cases reported prior to Senate
%LOO1R¶VHQDFWPHQWXVHWKHSKUDVHVLQWHUFKDQJHDEO\(5LWFKLHY:RUNHUV¶&RPS

Appeals Bd. (1994) 24 Cal.App.4th 1174, 1179; Edgar v. :RUNHUV¶&RPS$SSHDOV%G.
(1998) 65 Cal.App.4th 1, 10; Russell v. Bankers Life Co.(1975) 46 Cal.App.3d 405, 415416; 6LGGHUVY:RUNHUV¶&RPS$SSHDOV%G (1988) 205 Cal.App.3d 613, 628; F ranklin

v. :RUNHUV¶&RPS$SSHDOV%G. (1978) 79 Cal.App.3d 224, 237-238.) Indeed, the terms
³GLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\´DQG³DELOLW\WRFRPSHWHLQDQRSHQODERUPDUNHW´
suggest to us no meaningful difference, and nothing in Senate Bill No. 899 suggests that
the Legislature intended to alter the purpose of an award of permanent disability through
this change of phrase. Nor does its use suggest that a party seeking to rebut a permanent
disability rating must make any particular showing.
7KHVSHFLILFDWLRQLQVHFWLRQVXEGLYLVLRQ E  WKDWDQHPSOR\HH¶V
dLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\³VKDOOEHDQXPHULFIRUPXODEDVHGRQHPSLULFDOGDWD
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DQGILQGLQJV´DVGHYHORSHGE\WKH5$1',QVWLWXWHSUHVHQWVDVOLJKWO\PRUHGLIILFXOW
question. The language of section 4660 provides no alternative means to take into
account the diminished earning capacity of an employee as a factor in rating a permanent
GLVDELOLW\:KLOHWKHUDWLQJVFKHGXOHLVWREH³SULPDIDFLHHYLGHQFHRIWKHSHUFHQWDJHRI
SHUPDQHQWGLVDELOLW\WREHDWWULEXWHGWRHDFKLQMXU\FRYHUHGE\WKHVFKHGXOH´ § 4660,
subd. (c)), there is no indication some other measure may be substituted for the earning
capacity component in order to arrive at an overall rating most suitable for a particular
HPSOR\HH,QFRQVLGHULQJWKH/HJLVODWXUH¶VLQWHQWWR³SURPRWHFRQVLVtency, uniformity,
DQGREMHFWLYLW\´LQSHUPDQHQWGLVDELOLW\DZDUGVZHVHHQRWKLQJDPELJXRXVRUXQFOHDULQ
VHFWLRQ¶VGLUHFWLYHWKDWWKHHDUQLQJFDSDFLW\DGMXVWPHQWIDFWRU³VKDOOEH´WKH
QXPHULFIRUPXODEDVHGXSRQWKH5$1',QVWLWXWH¶VUHSRUW,WPXVWbe initially applied.
5DWKHUWKHDPELJXLW\OLHVLQGHWHUPLQLQJMXVWKRZDQHPSOR\HH¶VRYHUDOOUDWLQJ
DQGLWVFRPSRQHQWSDUWVPD\EHUHEXWWHGZKLOHUHPDLQLQJOR\DOWRWKH/HJLVODWXUH¶V
design to provide a system that is objective and uniform in application. Looking back at
over 41 years of case law interpreting section 4660, there appear to be at least two
rebuttal methods that are unchanged by passage of Senate Bill No. 899. First of all, the
cases have always recognized the schedule to be rebutted when a party can show a factual
error in the application of a formula or the preparation of the schedule. (See F idelity &
&DVXDOW\&RY:RUNPHQ¶V&RPS$SS%G (1967) 252 Cal.App.2d 327, 335 [rebuttal
based on one element of disability being included in the permanent disability rating that
should not have been, and another not being included that should have been]; State of

California v. Industrial Acc. Com.  &DO$SSG>VFKHGXOH¶VSULPD
facie evidence was rebutted because the injured empOR\HH¶VFRQJHQLWDOGHDI-mutism was
included in the rating as if he had lost his hearing and speech in the industrial accident in
which he injured his hand]; Young v. Industrial Acc. Com. (1940) 38 Cal.App.2d 250,
255 [the schedule did not constitute prima facie evidence because the schedule did not
cover the impairment involved]; 1DWLRQDO.LQQH\Y:RUNHUV¶&RPS$SSHDOV%G. (1980)
&DO$SSG>HPSOR\HH¶VGXWLHVUHTXLUHGDSSOLFDWLRQRIDGLIIHUHQWJURXS@ $
FKDOOHQJHWRDQHPSOR\HH¶VSUHVXPSWLYHGLsability rating thus appears to remain
9

permissible on the basis that the schedule, or one of its component factors, was
incorrectly calculated or applied. Nothing in Senate Bill No. 899 leads us to conclude the
Legislature intended to alter the ways a party to a compensation proceeding may
challenge a scheduled rating. As our Supreme Court recently remarked of Senate Bill
1R³ µ>Z@HGRQRWSUHVXPHWKDWWKH/HJLVODWXUHLQWHQGVZKHQLWHQDFWVDVWDWXWHWR
overthrow long-established principles of law unless such intention is clearly expressed or
QHFHVVDULO\LPSOLHG¶ ´ %URGLHY:RUNHUV¶&RPS$SSHDOV%GVXSUD, 40 Cal.4th at p.
1325.)
The possibility an employee can demonstrate such an error in the earning capacity
adjustment factor is more than theoretical, particularly in cases like this one involving a
back injury. The RAND Institute for Civil Justice released a working paper in 2004 that
describes the methodology employed to arrive at empirical adjustments to disability
ratings due to diminished future earning capacity. (RAND Institute for Civil Justice,
Data for Adjusting Disability Ratings to Reflect Diminished Future Earnings and
Capacity in Compliance with SB 899 (2004) (Working Paper).) The working paper
places several caveats on the use of the empirical data relied upon by the RAND Institute
in reaching the earning capacity adjustments. For example, one of the challenges faced
by the RAND group was that the data previously assembled to consider earnings loss
attributable to certain injuries was categorized by descriptions used by the California
Permanent Disability Rating System, while Senate Bill No. 899 requires injury
descriptions based on the American Medical Association Guides. (Working Paper at p.
7.) The descriptions are quite different in practice, and at the time the future earning
capacity adjustments were established, there was no direct link between the data used by
RAND and the American Medical Association Guides. ( Ibid.) An ideal system would
combine information on earnings losses with actual American Medical Association Guide
ratings. (Id. at p. 14.) The working paper also makes certain assumptions that are critical
when the diminished earning capacity ratings are applied to back injuries. ( Id. at pp. 1012.) If any of the assumptions are incorrect, the estimated ratings could be biased. ( Ibid.)
A challenge to the ratings schedule on the basis that there was a factual error in the
10

calculation of one of its component factors, or it was incorrectly applied in a particular
FDVHGRHVQRWXQGHUPLQHWKHVFKHGXOH¶V³FRQVLVWHQF\XQLIRUPLW\DQGREMHFWLYLW\´
(§ 4660, subd. (d).) It merely serves to correct it or ensure its accurate application.
An interpretation that the diminished earning capacity adjustment factor must be
applied as formulated by the administrative director in all cases irrespective of its
accuracy would require us to read into section 4660 a conclusive presumption. Such a
restrictive interpretation of section 4660 would be inconsistent with the LegLVODWXUH¶V
clear expression that the rating schedule is rebuttable. (See Milpitas Unified School Dist.
Y:RUNHUV¶&RPS$SSHDOV%GVXSUD, 187 Cal.App.4th 808.)
Another way the cases have long recognized that a scheduled rating has been
effectively rebutted is when the injury to the employee impairs his or her rehabilitation,
DQGIRUWKDWUHDVRQWKHHPSOR\HH¶VGLPLQLVKHGIXWXUHHDUQLQJFDSDFLW\LVJUHDWHUWKDQ
UHIOHFWHGLQWKHHPSOR\HH¶VVFKHGXOHGUDWLQJ7KLVLVWKHUXOHH[SUHVVHGLQ LeBoeuf v.

WorkeUV¶&RPS$SSHDOV%G(1983) 34 Cal.3d 234. In LeBoeuf, an injured worker
sought to demonstrate that, due to the residual effects of his work-related injuries, he
could not be retrained for suitable meaningful employment. ( Id. at pp. 237-238.) Our
Supreme Court concluded that it was error to preclude LeBoeuf from making such a
VKRZLQJDQGKHOGWKDW³WKHIDFWWKDWDQLQMXUHGHPSOR\HHLVSUHFOXGHGIURPWKHRSWLRQRI
receiving rehabilitation benefits should also be taken into account in the assessment of an
LQMXUHGHPSOR\HH¶VSHUPDQHQWGLVDELOLW\UDWLQJ´ Id. at p. 243; accord, *LOOY:RUNHUV¶

Comp. Appeals Bd., supra, 167 Cal.App.3d 306.) While some of the briefing provided to
the court may be read to suggest that under LeBoeuf a disability award may be affected
when an employee is not amenable to vocational rehabilitation for any reason, the most
widely accepted view of its holding, and that which appears to be most frequently applied
by the WCAB, is to limit its application to cases where the employee¶VGLPLQLVKHGIXWXUH
HDUQLQJVDUHGLUHFWO\DWWULEXWDEOHWRWKHHPSOR\HH¶VZRUNUHODWHGLQMXU\DQGQRWGXHWR
nonindustrial factors such as general economic conditions, illiteracy, proficiency to speak
(QJOLVKRUDQHPSOR\HH¶VODFNRIHGXFDWLRQ See JamHVY:RUNHUV¶&RPSHQVDWLRQ

Appeals Bd. (1986) 51 Cal.Comp.Cases 45 [writ denied]; (VSLQR]DY:RUNHUV¶
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Compensation Appeals Bd. (1994) 59 Cal.Comp.Cases 753 [writ denied]; Southern v.
:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%G (1997) 62 Cal.Comp.Cases 719 [writ denied];
*RWWVFKDONVY:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%G (2003) 68 Cal.Comp.Cases 1714
[writ denied]; $YHLY:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%G (2004) 69 Cal.Comp.Cases
434 [writ denied]; /LQDPY:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%G (2007) 72
Cal.Comp.Cases 332 [writ denied]. Compare 0RQWLHOY:RUNHUV¶&RPSHQVDWLRQ

Appeals Bd. (1997) 62 Cal.Comp.Cases 366 [writ denied]; 7 '7LOH&RY:RUNHUV¶
Compensation Appeals Bd. (2002) 67 Cal.Comp.Cases 1231 [writ denied]; University of
California, Berkeley v. Worke UV¶&RPSHQVDWLRQ$SSHDOV%G (2007) 72 Cal.Comp.Cases
1421 [writ denied].)7
This application of LeBoeuf KHZVPRVWFORVHO\WRDQHPSOR\HU¶VUHVSRQVLELOLW\
XQGHUVHFWLRQVDQGWR³compensate only for such disability or need for
treatment as is ocFXSDWLRQDOO\UHODWHG´ Livitsanos v. Superior Court, supra , 2 Cal.4th at
S ³(PSOR\HUVPXVWcompensate injured workers only for that portion of their
permanent disability attributable to a current industrial injury, not for that portion
attributabOHWRSUHYLRXVLQMXULHVRUWRQRQLQGXVWULDOIDFWRUV´ %URGLHY:RUNHUV¶&RPS

Appeals Bd., supra, 40 Cal.4th at p. 1321 [discussing apportionment].) An employee
effectively rebuts the scheduled rating when the employee will have a greater loss of
future earnings than reflected in a rating because, due to the industrial injury, the
employee is not amenable to rehabilitation.
The briefs and arguments of the parties and amici also point out a third basis for
rebuttal of a scheduled rating that is consistent with the statutory scheme. In certain rare
cases, it appears the amalgamation of data used to arrive at a diminished future earning
capacity adjustment may not capture the severity or all of the medical complications of an

7

We recognize that the cited cases are writ-denied summaries of decisions by the
WCAB, and have no stare decisis effect. However, the WCAB has approved the citation
of writ-denied summaries published in California compensation cases. Accordingly,
courts may and do cite them in published decisions. (See, e.g., 5REHUWVRQY:RUNHUV¶
Comp. Appeals Bd. (2003) 112 Cal.App.4th 893, 899.)
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HPSOR\HH¶VZRUN-related injury. After all, the adjustment is a calculation based upon a
summary of data that projects earning losses based upon wage information obtained from
the California Employment Development Department for a finite period and comparing
the earnings losses of certain disabled workers to the actual earnings of a control group of
uninjured workers. (Working Paper at p. 3.) A scheduled rating may be rebutted when a
FODLPDQWFDQGHPRQVWUDWHWKDWWKHQDWXUHRUVHYHULW\RIWKHFODLPDQW¶VLQMXU\LVQRW
captured within the sampling of disabled workers that was used to compute the
adjustment factor. For example, a claimant who sustains a compensable foot fracture
with complications resulting from nerve damage may have greater permanent effects of
the injury and thereby disprove the scheduled rating if the sampling used to arrive at the
rating did not include any workers with similar complications. In such cases, the
scheduled rating should be recalculated taking into account the extent to which the
FODLPDQW¶VGLVDELOLW\has been aggravated by complications not considered within the
VDPSOLQJXVHGWRFRPSXWHWKHDGMXVWPHQWIDFWRU,QWKLVZD\WKHHPSOR\HH¶VSHUPDQHQW
GLVDELOLW\UDWLQJJLYHV³FRQVLGHUDWLRQ´WRDQHPSOR\HH¶VGLPLQLVKHGHDUQLQJFDSDFLW\WKDW
remains based upRQ³DQXPHULFIRUPXODEDVHGXSRQHPSLULFDOGDWDDQG
findings . . . SUHSDUHGE\WKH5$1',QVWLWXWH´ VXEGV D   E   :HOHDYHLW
to the WCAB in the first instance to prescribe the exact method for such a recalculation
that factors the emplo\HH¶VDQWLFLSDWHGGLPLQLVKHGHDUQLQJFDSDFLW\LQWRWKHGDWDXVHGE\
the RAND Institute. (See § 300.)
$OWKRXJK6HQDWH%LOO1RHQDFWHGH[WHQVLYHFKDQJHVWR&DOLIRUQLD¶VZRUNHUV¶
compensation system, the rebuttable presumption in section 4660 was unaltHUHG³*LYHQ
the apparent absence of any legislative intent to change the law in this regard, we have no
RFFDVLRQWRUHVRUWWRUHOLDQFHRQWKHVWDWXWRU\UXOHRIOLEHUDOLW\´WKDWLVFRPPRQO\
HPSOR\HGWRFRQVWUXHDPELJXLWLHVLQWKHZRUNHUV¶FRPSHQVDWLRQODZs to favor the
extension of benefits. (%URGLHY:RUNHUV¶&RPS$SSHDOV%GVXSUD, 40 Cal.4th at
p.  7KHUHVXOWZHUHDFKWRGD\IXUWKHUVWKH/HJLVODWXUH¶VREMHFWLYHVE\HQVXULQJWKDW
an injured worker may dispute his or her scheduled rating on the grounds that it does not
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DFFXUDWHO\UHIOHFWWKDWZRUNHU¶VWUXHGLPLQLVKHGHDUQLQJFDSDFLW\GXHWRDQLQGXVWULDO
injury.
%\UHTXLULQJWKDWDZRUNHU¶VFKDOOHQJHWRDVFKHGXOHGDZDUGGXHWRHDUQLQJ
capacity be tied to an error in the formula or industrial factors and not other causes, we
serve another important policy consideration. An employer who hires or promotes an
employee to a position the employee would not appear qualified to perform will bear only
WKHH[SHQVHUHODWHGWRWKHHPSOR\HH¶VIXWXUHUHGXFtion in earnings due to an industrial
injury. By ensuring the employer should bear no expense for general factors that may
DIIHFWWKHHPSOR\HH¶VIXWXUHWKHUHLVQRHFRQRPLFGLVLQFHQWLYHIRUDQHPSOR\HUWRHLWKHU
hire or promote an employee to a position WKDWZRXOGDSSHDUWRH[FHHGWKHHPSOR\HH¶V
qualifications. Were we to hold that an employer takes the employee as he is and is
therefore responsible for any loss of earning capacity the employee may have following
an injury no matter the cause, we would create a strange disincentive for employers to
extend opportunities for employment or advancement.
Thus, we conclude that an employee may challenge the presumptive scheduled
percentage of permanent disability prescribed to an injury by showing a factual error in
the calculation of a factor in the rating formula or application of the formula, the
RPLVVLRQRIPHGLFDOFRPSOLFDWLRQVDJJUDYDWLQJWKHHPSOR\HH¶VGLVDELOLW\LQSUHSDUDWLRQ
of the rating schedule, or by demonstrating that due to industrial injury the employee is
not amenable to rehabilitation and therefore has suffered a greater loss of future earning
capacity than reflected in the scheduled rating.
Nothing in Senate Bill No. 899 authorizes or compels the calculation of an
alternative diminished earning capacity adjustment factor as the WCAB devised in order
WRUHVROYH2JLOYLH¶VFODLP:KHQLWGHYLVHGWKLVQHZPHWKRGRORJ\WKH:&$%DFWHGLQ
excess of its authority. The means an employee may use to challenge a scheduled rating
due to diminished earning capacity are described in the reported cases that predate Senate
Bill No. 899. Here, vRFDWLRQDOH[SHUWVGHWHUPLQHGWKDW2JLOYLH¶VDQWLFLSDWHGORVVRI
future earnings will be greater than reflected in a permanent disability award based on the
rating schedule. Because we cannot determine on this record the degree to which the
14

experts may have taken impermissible factors into account in reaching their conclusions,
we remand for further proceedings.
C O N C L USI O N
The application of the rating schedule is not rebutted by evidence that an
HPSOR\HH¶VORVVRIIXWXUHHDUQLQJVLVJUHDWHUWKDQWKHHDUQLQJFDSDFLW\DGMXVWPHQWWKDW
would apply to his or her scheduled rating due to nonindustrial factors. Rather, to rebut
the application of the rating schedule on the basis that the scheduled earning capacity
adjustment is incorrect, the employee must demonstrate an error in the earning capacity
formula, the data or the result derived from the data in formulating the earning capacity
adjustment. Alternatively, an employee may rebut a scheduled rating by showing that the
rating was incorrectly applied or the disability reflected in the rating schedule is
LQDGHTXDWHLQOLJKWRIWKHHIIHFWRIWKHHPSOR\HH¶VLQGXVWULDOLQMXU\:HFDQQRWFRQFOXGH
on this record whether Ogilvie can make any such showing.
D ISP OSI T I O N
The decision of the WCAB is reversed, the award of permanent disability benefits
to Ogilvie is annulled, and this matter is remanded to the WCAB for further proceedings
consistent with our opinion. Each party to bear their own costs.
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_________________________
Siggins, J.
We concur:
_________________________
Pollak, Acting P.J.
_________________________
Jenkins, J.
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